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Most species of baleen whales were affected to important overexploitation by commercial
whaling during the last century. They are nowadays concerned by numerous anthropogenic
threats (e.g., ship strikes, entanglement). As a result, many populations are reduced to small
parts of their original sizes. Considering the humpback whale migration in the Western Indian
Ocean, related economic benefits and the need to protect whales during their journey, a fisrt
mandatory step towards whale conservation is to identify existing legal tools in the region. 

The  protection  of  whales  reveals  a  multitude  of  legal  and  institutional  frameworks,  or
"regimes",  which will  bring together  an international  convention for the protection  of the
environment,  its  generated  institutions,  a  secondary  legislation  and,  sometimes,  the
development of financial mechanisms. According to this architecture, certain uses were then
regulated like trade (Convention on International Trade in Endangered Species of Wild Fauna
and Flora), or whaling (which is regulated by the International Convention for the Regulation
of Whaling or "Whaling Convention"). In addition, sanctuaries were established to ensure the
tranquility  of  these great  mammals  from whaling like  the  Indian  Ocean Sanctuary  in  the
region. At the national scale, marine protected areas are one of the most interesting legal tools
for whale protection and conservation. Indeed, some marine protected areas categories display
operational regulations which can improve whale conservation but need to meet particular
conditions to be effective.

However, these international and national hard laws (or binding laws)  reflect a fragmented
landscape by the multitude of existing norms and by unequal involvment of States to protect
whales. Though, international cooperation is essential for whales as  highly mobile animals,
crossing the water under jurisdictions of multiple nations. As an example,  marine protected
areas,  isolated  from  each  other  and  implemented  without  regional  coordination  are  not
appropriate to protect whales.

In the context of this fragmentation, focussing on other tools to protect whales in the Western
Indian  Ocean  is  necessary.  Indeed,  legal  frameworks  are  also  supplemented  by soft  law,
generating incitative commitments,  often developed in the context  of local  characteristics.
This applies,  for example,  to whale-watching charters or labels awarded to companies for
their  responsible  whale-watching.  Soft  law can also  lead  to  the  creation  of  an  Important
Marine Mammal Area which is currently under way for the region. Considering the different
tools implemented in the region and their effectivness, it appears that soft law plays a major



role  in  the protection  of  whales.  It  also reveals  that  the  protection  of  whales  is  a  global
phenomenon.  This  feature  requires  to  exceed  considering  a  specific  legal  order,  either
international, eitheir regional or national to favor an ecological approach. 

Although this approach of considering soft law for whale protection and conservation is
uncommon, soft law effectivness must be assessed. In this respect, the various theories of
global law can be useful because they suggest to  scrutinize the law through a multiscale way
with a variable normative intensity and beyond State.

To develop a regional cooperation around the protection of whales, it  is thus necessary to
include soft law into the existing legal frameworks considered and to reveal the potential of
these norms to create links between various “functional regimes” and/or “territories” for an
effective regional “whales route”.

Understanding such normative interactions associated with various stakeholders, institutions
and networks  of  States  in  the  Western  Indian Ocean are key conditions  for  conservation
success. 


